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MATTER OF: Philips Audio Videc Systems Corporaticn

DIGEST:

1, Protest that agency's specifications were based on proprietary
data in protester's prior 'msolicited proposal, where protest
was not filed nrior to cloxing date for receipt of pronosals, is
untimely and ot for consideration,

2. Where record reveals that agency evaluated risks inherent in
low~priced offer and concluded that estimated costs were
reasonable and realistic, and therefcore did not creale potential
"ouy-in'' possibility, GAO will not disturb that conclusion,

3. Allegation that praospective contractor is not responsible hecause
it cannot posiiibly perform contract within its offercd price, is
not for consiacration since GAO does not review protests involving
affirmative determinatione of responsibility, except where fraua
is alleges or where definilive responsibilily criteria allagedly
have not been applied,

Philips Audio Video Systems Corporetion protests the proposed
award of a contract to Xerox Electro~Optical Systems (Xerox) by
the Departrient of the Interior's U, S, Bureau of Mines under re=-
quest for proposalsg (RIF'1?) No, H03G660056, for an infrared imaging
borchole probe device to detect objects through smoke by means of
their thermal radintion,

The protester alleges that the requirement set out in the subject
RI'P constitutes an unauthorized use of proprietary data embodied
in an ungoliciled proposal submitied to the Bureau of Minesi in
April 1974, It is iurther contended that since the protester's price
is ''valid" and "extremely tight", any price that is lower, such as
Xerox's, indicates that such an offeror either does not understiand
the technical requirements of {he R¥P or has purposcly under-bid
or "bought in" to a cost-type program,

The ingtant RT'P was issued October 31, 1975 after prior
solicitadions for the requirement had been canceled for vorinue
reasons, and specified a closing dale of Jieacinber 15, 16705 for
receipl of initial proposals, Upon inidicl eooteadio XNeromts
propestl receivad L2 points oul of a poneind 1000 wrhide the
prowetorts wis accorded 8440 (A thivd Tioas ware dedeeesi e Yo
b2 owiside the compaeritive ran e, )
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An analysis was performed on the proposed costs of the
remaining two offerors, resulling in a determination that the
protesier's proposed cost of $176, 258 removed its proposal from
the competitive range when compared with Xerox's proposed
cost of $97,062, The anal;sig indicated that the fundamental
difference between the proposals was based upon proposed direct
labor hours, and that a reduction therein of approximately 53
percent was required to bring the prctester's proposal within
a competitive range from ihe standpoint of cost, It was con-
cluded that such a drastie reduction would degrade the qualily of
the effort as to jeopardize the program objective, and that tech-
nical clarification sessions and negotiations should be conducied
with 2{crox alone,

By letter of FFebruary 13, 1876, Philips was advised of this
determination, whereupon it filed a protest with this Office,
alleging substantially the same contentions as the instant protest,
The agency ihen re-opened discussions, and the protester withdrew
its protest. IIowever, these further negotiations witlh the pro-
tester resnlied in an amended proposed cost that was still sub-
etantially in excess of Xerox's, and ilie proiest was subsequently
reinsialed,

With regard to the allegation {hat the RFP constituied an
unauthorized appropriation of proprielary data set out in the pro-
tester's prior unsolicited proposal, the agency states that most
of its specificalions in the RI'P for dimensions and electirical
transmission requirements were based on lhe agency's c}.pevipnce
with visible light television; that the specifications for minimum
resolvable {femperature were predicated upon published capabilities
of available equipment, namely the AGA Thermovision 750, the
Dynarad Model 810, and the Noreleo Hendheld Viewer; and that
other specificaticns, such as the angular field of view and the
resolution, were hased upon its needs and published information
on available equipiment, Morcover, the agency has set forih a
comparative analysis of ils original sohcitatmn and the protester'
unsoliutcd proposal indicating that there are "only minor simi~
laritics' between th: two systems,

In any cvent, we note that this s1legation was firsi filed under

the insiant RI'P approximately two monihs following the closing
date for receipt of propesals. Our Bid Prolest Procedures,
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4 CFR Part 20 (1978), require in pertinent part that protests
based on alleged impropricties in any type of solicitation which
are apparent prior to bid opening or ihe closing daie for

receipt of initinl proposals must be filed prior to such date.

4 CFR 20.2(b)1). The term 'filed", as used in this seciion,
means receipt in the contracting agency or in our Office, ns the
cage: may be,. 4 CFR 20, 2(b}(3). Inasmuch us the alleged
imrropriety in the instant RFP was not Jiled in a timcly manuer
~.s required by lthe foregoing provisions, this particular allegation
is untimely and will not be consldered. .

Councerning the allegation that Xerox cannot satisfactorily

‘perform the prospective coniract at the offered cost, and either

does not possess an understanding of the undertaking or is
attempting to ''buy-in', the protesier alludes to the most re:ent
Government cost estimate of $180, 000 ag support for the con-
tention,

It appears from the record that the Bureau of Mines, in
arriving at the conclusion ihai Xerox's proposed cost was reasonable,
subjected the Xerox cost proposal to analysis, After the tech-
nical evaluation committec reviewed the proposed hours wilhout
taking exception, and after the technical project officer delerminced
that the proposed riaterials and disciplines were both necessary
and reasonable, th¢ overhead and G and A rates were verilied by a
resident Defens#=2 Coutract Audit Agency auaditor, I'inally, the
cognizant Defense Contract Administratlve Region administrative
contracting officer reported that Xerox had a good record of cost
consciousness,

More specifically, the technical project officer concluded that
the Xerox proposal was cost renlistic, He reporied that the company
had extensive experience in the assembly of infrared imaging
devices and had delivered several such systems to the Air I'orce
and Army, In the instanl case, he reports that Xerox intended 1o
adapt presently existing equipment for thermal imaging with a remote
display to Bureau of Mines requiremecnts for a small diamefer probe.
Therefore, Xerox's development ensts for the system would be
relatively low or non-cxistent in terms of enginecring and manu-
facturing costa,

Accordingly, il was determined thal Xerox's proposed cost
was reasonable and an affirinalive determination of reaponsibility
wan made pursuant to I'PIR)-1, 1203 that Xerox would salisiaciorily
perforin, the prospeclive contracl, ‘
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We have slated that, within the context of a negotiated
procurement, inquiry must be directed at whether th 2 risks to
the Government inhereiit in accepting a low-priced offer have been
carefully considered by responsible procurement officials in
the evaluation and selection L. rocess, EPSCQO, Incorporated,
B~-183816, November 21, 1975, 75-2 cme—‘L{Hre, as the
record in the inslant case indicates, a thorough agency evaluation
reveanls that the lrw offeror's particular technical approach allows
it to incur substantially lower costs for the required sexrvices
or.items, and that such estimated costs are reasonable and
realistie, our Office will nnt disturb such a conelusion,
Baganoff Associates, 54 Comp, Gen, 44, 51-52 (1974), 74-2 CPD
50, Accordingly, we cannot say that agency officials failed to
take adequate measures to analyzc and weigh the technical and
cost risks associated with the Xerox proposal, and the p ossib111ty
that selection of this proposal might create a potential ‘~'buy -in'
situation. REIPSCOQ, Ina., supra.

To the extent that the protester suggests that Xerox cannot
possibly deliver a conforming iten: at ils estimated price, ihe
issue raised pertains to ¥erox's responsibilily which the record
reveals to have been determined in the affirmative, In
this regard, our Officc has discontinued its review of protests
involving affirmative determinations of responsihility unless fraud
is alleged on the part of procuring officials or the solicitation
contained definitive responsibility criteria which allagedly have
not been applied. Although we will consider protests involving
determinations of nonresponsibility to provide assurance against
ithe arbitrary rejection of offers, affirmative determinations are
based in large measure on subjective judgments which are largely
within the diseretlion of procuring officials who must suffer any
difficuliies experienced hy 1'ea..,011 of a contractor's inabilily to
perform,. See Shiffer Industrial Equipment, Ine,, B B-185372,

January 27 197G, T6-T CPI 5E; & oridwide Seiviees, Ina., 13-184259
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July 15, 1975, 75-2 CPD 40, and Gages cited Ihoroin. In view
thercof, this matter is not for our consideration. Accordingly,
ihe protest is denied,
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